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Tu failure of the Mechanics’ Bank|taken the bank's certificate he had 
prodneed the usual controve made the bank the only debtor and 
who should bear the loss upon con ( ! lth Inewer; and his ecoun- 
mereiml paper pr bie ( | , wicwvod te the ean of Ds ie 
einuile un | ‘ the « N Bank v. Bank of 
, contemplation of the parties, ane 7 2B 193; Daniells on 
questions mu he settled | ru ( \ Inst 1601-2, 3, 4; Bull on 
law. It is a cas ere shi ‘ Bat 11) 

be applied and no eu vipoeen The me eases in which 
injustice. The party who wins consi | 1 taken uncertified. had 
ers himself im lek, i | the one \ nm press ted for eolleetion im- 
loses bea his | bhi . se el ! { nthe meantime the 
— de ! uM Hic Heed bead { nd th qi stion was 
In one ease an auch hac ( ted her the makers were 
a cheek for thi proc Is ora ‘ Phi Or hot I e ean be no doubt 
aupalregiarsas oes Peer? . lich the cheek was de- 
the bank and instead of getting t , i j ction on the following: 
maney Had The | tied and | na ough the banks in the 
ie fo sata aptiaiies einige ut Te usiness, even though 
oie Seen seaaetcigat uM t might have been several days in 
Saturday, und [a oa ! the holdea fails to de- 
rs a sas | IO ! oe day, does that 
maker to pis the ¢} but hed ( {sel ra} iroe the maker in ease 
that the other might haave I vell settled that unrea- 
money on Saturday vy had asked | nal lelay | have that effeet, and 
it, and that having taken the bat he rue ns to be that the deposit 
certificate instead for own con st be made on the day following the 
venience, he took the risk of the failure |1 weipt of the check 321] on National 

a me 74 | Rankine 262 
; wert ' \ 
the maker w rigu hab bh wine Chicago n drew upon ataan in New- 
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ark and put the draft in his bank for prevail. The bank could have obtained 


bank in actual payment on Saturday, and was 
bound to do so unless it would accept 
something else upon its own risk. — It 
took the certifieation of the other bank 
in lien of payment, and must now look 
to the other bank alone. — It may well 
be that the state of the aeeounts be 
tween them was such that there will be 
no loss upon the draft. It may have 
eone to reduce the debt due from the 
eolleeting bank to the bank that has 
failed e ease were that of a 
cheek, it be governed by the 
authorities cited above—EHssex County 
Nat. Bank v. Bank of Montreal, 7 Biss. 
193: J mn Neg. Inst. $ 1601, ete.; 
Morse on Banking 280 nd there is 
no sound distinetion im this resp: ct 
between a check and an accepted craft 
payable at a certuin bank. Ames Cases 
on Bills and Notes 739 n. 1, 802, 
Mends v. Merehants Bank, 25 N Y 
143 

Gillette v. Bate, New York Court 
Appeals, Oct. 4, 1881, 13 N.Y. 
\ Dic st BLat was held that stock 
ntee cannot defeat a creditors 

bill filed to reach an interest in 
patent by alleging want of utility or 
novelty in the patent, especially if the 
patent were issued to himself. [t was 
0 that» patent might be reaeh- 
ereditor’s bill, and that the 
litor might also follow stock in a 
ompany whieh was given in exchange 


wv the patent after the patent had 


{ 


n fraudulently transferred. 


In Third Nat. Bank of St. Louis v. 


slect: th taking the cer-| //arrison, 8 Fed. Rep. 721, it was 


the bank w accordance | held by MeCrary, J., that the Cireuit 
usage, | Courts of the United States still have 


\! a vwetion ove Slits by or w“oainst 


r mal banks within the  distriet. 


icceptor must | without regard to the amount in con- 
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troversy, and that see. 639, subd. 10! 


of the Revised Statutes which give 


them this jurisdiction, was not repeal 
ed by the act of Mareh 8rd, 1875, re 


lating to the removal of causes. The 


general repealing words of the latte: 


statute do not affeet by lmplic tion 


the special provisions of the former. 
There seems to heuve bee li Ovh ail 
ference of opinion among the Cireai 


Conrts of the United States whethe 


the failure to file the transeript on the 


first day of the term upon the removal 
of » cause took a ‘Ly the purisdicti Mn 
of the Federal Court. The question 
was carefully consi lered In Hammond, 
1). J.. It} Woolrid ye V Mehenna, 
August 22, 1881, 8 Fed. Rep. 650, and 
he held that the provision of the staf 
ute requiring the transeript to be filed 
on the first day of the next term is not 
mandatory, but only directory It. clo 
hot create a condition preced nt to 


the jurisdiction of the eourt, but only 


preseribes the mode of p. ictie ‘The 
judge Siuvs thr qu Stion wh) rer oa 
stutute is directory or imperative is 


tlways one of great delicacy and cifh 


culty; particularly so since there is 
well grounded complaint that — the 
eourts ure too r¢ vel nm One pret Xt Oo] 


another to disp nse with the command 


of the legislature by an application of 
this rale of construction. I Fally 
wree with all that the Supreme Court 


of Mississippi said on this sul 
) BOR 


dy et im 
t7, 


and recognize the danger of substitut 


Koel v. Bridy s, 45 M 
ing the caprice or will of the pndeve 
for the Command of the statuts Nev 
ertheless there is no doubt whatever 
that from the beginning of our law the 


courts have exereised the power of de 


JERSEY LAW 


ed by the 


JOT 


Loxdale. | pour’. 145 -: People Vv. 


SUpervisot Ulster, 34 N. Y¥. 268; 


S. v. Kirby, 7 Wall. 482, 486; 


reneh v. dc 1S Wall. 506, 511. 
dist en i { CLS | Galpin Vv. 
(ro, IS \\ yi Ee nh whieh th tit 

Peal { l | tion oO} i 
rh Ot dit ! LEHOribys 
fa} Lidl } Ldi ( eyroltse 

of out ju 1a bk i te iovable « LUSG@GS, 
proceeding cou I Iimited or 
special suthori bu eure a court 
eeneral jurisdiction, ol) th sub 
matter ent eu i in the ordin 

CO} ? e) it Was 

( bed { J meay I LUG 
ty fo uy he might have re 

ceived by a » file the record on 
first da ut on the } | 

I As recenth held by the Supreme 


4 { , J 7 
ourt of tiie ( ited stutes in /7e7070¢ek 


Railroad C0. 103 af >. ri. that 
Nh New 


k nicht brine a» suit there for the 


mdi nIstrator wppolm ed 


thi ol fis dnt tube Which occurred 
New ¢J itich Gblab til right of 
mn was Gontferred by tue statute of 
iw sfod rsey, authorizing at a lininis- 
r to Di y il iO} much a cause 
now th i a Boud \ Clark, S 
Lk S50, th Line ditnitation im 
sec Hy phe staulul which @rentes the 
rig of netion vy i Ha ¢ ! ed 1th the 
oreron stirte he ww? ilih LLIO ustual- 
roverned by thre | \ i thie forum, 
hen wa statute Ves a rient un- 

wh to tl com nad limits 


frye Withth Wille ne rivht must 


asserted, this limitation will be en 


‘ourts Of the foreign 


state, where it is soueht to enforee the 


right This doctrine was applied tO a 


parting from the letter of the statute) suit brought by an administrator for 


to obtain the object of the legislature 
in passing it.’ And he cited the Stuat- 
ute of Merton c. 3; 2 Inst. 84; Rex. | 





death of bis intestate. 


In Avans v. Lves, rep ted in the 
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i7, 1851, 


Plat ol 
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In case 


daneverous exeavial 7 the aquestion of on 
neglivenc ] foo often fost meht of in 





the questi m Of trespass, aud it} is often 


held that af the 





LATS \ 1th) Vil I \\ 
trespasser he Fy no recy it th 
true that © bhlahhk way ado Wii ir 
pleases with his own Jand and that 
is nol uistally Hbouna t tal precau 
tions for the fety tT trespnasse} but 
be has no right intentionally to Ivy 
dangerous traps for them, and if li 
knows that they ! in th hevbit I 
crossing lis land he 1 hable for mak 
ine Wii proves to be w& danve! 
trap, although he may not have imtend { 
ed itas such. It is every man’s duty)! 
to anticipate the usual and natural ac 
tions of his fellowmen, nd to tale 
reasonable care that they ai not Jed 
into harm by an unusual and dang 
ous act of his. There are ¢ 
which bhnouewhel ! ot othe Praiey 
be equivalent to intentional injury, and th 
the fact that an man is a tre pusser 1 
no justification to one who prepare 
pitfall ina place when mon are liked , 
to walk Phis principle wa empha : 
sized in AWeGowan v. Gill pie, report 
ed in the Leeal Intelligencer for N 
4, ISS], in whieh ill iS broueht for 
the death of ae | found drowned inj] 
an aba done | wel Lh) ehhh OQen 
did not ippear how the elild had fa ‘i 
en into the well, but it was shown thin | 
there were nbabited houses near t ( 
lot and that the lot had been open t! 
the publie wit ; the lap el consent U 
the owner, and that people Con trent 
passed over It, and that the well w ) 
In dangerous proXimibty to passers 1) { 
and had been allowed to remain ina! on 


condition sO expo 
mW { 
ous even to wadults hae Court 3 i 
tj 
that a echild of tend yea could n 


be held to the une care as an adult, 


and that even if he were legally a tres- | out 








( 
' 
( 
it 
1\ 
rut 
thi 
| 
1) 
| 
' 
) 
i 
i 
ub u 


Lil 





term, 


from 


beltore 


Ol 
r 
) 
| { 
| 
, 
Mlk 
yn 











i 











Hk NEW JERSEY LAW JOURNAL. 


ou ellon A certain number of other questions will 


iil put, however, in order to test what further 


| re has been made. These will include 

ore exhaustive inquiries on the same sub 
I ts and books, and also for attorneys some 
for 1 the first volume of Chitty on 

Pleadi und for counsellors on Story’s Muity 

} } cle 

It is conte plated in February to add ques- 

Lio upon Kent’s Commentaries; viz, for at 

orneys on parts 3, 4 and 5; and for counsel 

lors on the rest of the treati 
j 

\t the meeting at which the notice 

sreed upon certain matters came 
such as: Wheat elass of outside 

». r¢ questions should be asked in the ex 

vicle libations to test proficiency ; wheth 

2 : er the examiners should eonfine them 

7 hie to Blackstone, or use other text 
1, | books ; whether questions should be 

, t agreed on by all, or given out by 

— ia enely examiner at the time: and wheth 
ef ; rs | er the work should be then distributed 
i fror between the examiners so that each 

bi hould prepare « certain class of ques 
‘ners punb-| tions. It was thought advisable that 
iy) @Xaimimnel should take es pe cial 
ree of preparing a certain part of 

O} the examination, it beine left undete 

ned whether the questions should be 

printed « whethe they should be 

ven out and written down at the time. 

At the November term the examina 

t} tions were held in the Senate and As 

the > @uibly chambers, beginning at half 


past three, the following rules being 


;, lopted, and questions distributed in 
; rint:— 
1. The examination will continue, if neces- 
int o'clock 

lied 2. Kacl tudent on finishing his work will 
pape tovether, fold them, endorse 

th huis full mame hand them to the 

{ erk and |e e the room ‘The questions may 


I etaimmed b thie tudent 


No member of the cla shall leave the 

! d return to it during the examination. 

1 | | t. No student shall, during the examination, 
1 Stat k or communicate in any way with another, 


I} be required jor receive assistance from any memoranda or 
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other extraneous source Any infraction of , their fore ad « peration | rtue of the 
this rule will be reported to the Supreme | Statute of Us 

Court with recommendation that the student >. Ilo | {} Statu { ike a 
be not admitted to the oral examination deed | rv of Poe to con 

Dd. The question to which a er ie 9 ( ad 
quired, that is the (qui tion numbered from | | Wi far Yi tive 
to 50, are to be an red, as fara possib! ( { 
before proceeding to the questions to which ) \\ 
answers are optional { <¥ \ 

6. Answers must be written in plain | that St ed 
and numbered ceonsecut t Lore’ g y 
the que tion The student vill also ob ( 
the directions at tl foot of th printe 1 list : 

j 
COUNSELLORS’ J IINATIO | { \ 

1. What is the foundation of the rivl t | 
prope rty Wi j 

Ze Name a teneme nt which 1 hol nad t { 

3. Name a hereditament which is not a 1 my op P 
ment , 4 

| What is the fundamental n lth ¢ { i | 
tenure ? { 

. When Wil t] eniint a to ) ) fc) 
die COpile j { 

G6. In whose reign, and in what centu 1 { : 1) 
the military tenure ned into f | \ ) 
mon SsOocavt | Be 

d Wha l¢ inh 1} ] i! ( | ( 1 
what servi ! { { 1) 

8 When | i Lto] Lon | 

9 Whaat the | | nif { of t > 
pure] " 

10) WI t fi method Oo} l i | 1, 
to estate loes | einelu 

11. Whiat t dist tion b , 
and preseript 

|? Wi | | | Ihe (tit 
claimed by p riptior 

13 In non 1 Live pore 

14. When ‘ u uid to 7 
(ie estate 

15 What ] Vaste, ana of bysal Ve ort , ( ( ( 
tw ¢ 

16. What feoffiment , 

17. What tat ‘ ‘ 

18. What kind of reditamont } 1 { { | ‘ 
lie in livery, and hat kind a inl fo | f a 
crant ¢ } { | ] { 

19. What is the differen peLwe " { 
and an assignment 1 ! } Phin wid 

20. What is the differen etwee 1 ws } te { | Do Wit 
and a surrender und | 1 iild f th , hoy 

21. In whose reien ss i 
wis the Statute of | )) dl 

2? Mention son Conve ul hich ] ral 

rep { ( viul Lrilcdir 
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vier our stat the d ised premises by fire without the ten 


? nal th ] , { fault 
S. It mother remarries, do she and her 
° } ad ) ! ehniaret follow thi domicile ot her 
cond | { 
oO ed ). Ca nh und or wife be witnesses for 
the ,@) piel proceeding ? 
fn 4 , ’ to testify 1 erved by 
} paper tit CO} vith person at the house of 
‘ { 
l ! I } Ti* rion 
\ | et q; 
} \ { ‘ OmmMmen- 
( \ i Blacksto tte) 
Ve Bool 
Wheat { , } of the following 
f fil (ro. du sl Ca J] 
° 
1. Deve t Kn W Magna Charta ex- 
| hose nh Ww the Habeas Corpus 
ti | the powerof Parliament differ 
from th of ¢ ( 
{ { Sul rior Court ot 
| 
| f rioht 
\ } | Ol ht 
he thy ! t absolute neht 
i 1 ? ! or } ( ( 
tl } Lye ola 
1} e act of 
j ! } | Oo! 
f ( f the 
( 
! 1 ’ 
yur 
| ) ' ! 
{ | ! mana 
' 
i | ! rvé 
t} f tl mcludin 
f } rat nad fi efore he 
& 
‘ i 
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24. When is a consideration good, and when 47. Name the thirteen criginal States? 
18. How are amendments to the Constitu- 
tion of the United States made? 


9. What birth, age, and length of residence 


Is it valuable? 


25. Is marriave a voodor valuable consider 


| 
| 


ation ? 
26. Are attorneys at law liable to be sued by | within the United States make a person eligi- 


the same process and form of action as other | ble to the office of President ? 

persons ? 1). What is the Constitutional restriction as 
27. What pleas must Le verified by affidavit, | to suspension of the Habeas Corpus act? 

or other satisfactory proof of the truth there- OPTIONAL QUESTIONS. 

of? 51. What private, local or special laws shall 
28. Where can a mortgage be foreclosed ? not be passed by the Legislature of this State? 
29. The following is a chain of titl Deed 52. How can a person imprisoned under a 


from A to B, dated and recorded January oth ca, sa. obtain his liberty? Give the proceed- 


1861; Deed from B to ©, dated and recorded ings in detail 


August 11, 1870; What judgment searches 53. Write out the form of a plea of general 
would you make or order on November 1, issue, in an action of trespass, and form of 
1881? affidavit, in A. B. vs. C. D. 


30. Why is it important to the owner of ; 
land that his building contract should be filed? | It was found necessary to extend the 
31. When should it be filed ? | 

| 


32. What is the legal rate of interest? 


time -limited for examination until a 
quarter before seven, since the work 


33. What is the penalty for usury ? |had not really begun until nearly four 
34. What is the legal brocage for procuring ’ mn 
|o’clock. The papers were overlooked 

the loan of money for one year ? F : 1 ; tl z 
the on -_ ine the evening 

35. Does the payment of mone y bind a | ry t 1S CERERaNEe * ig " own ning; 
biden Gow the ake of end? | which was a somewhat laborious duty. 
36. When can an action be brought to|Twenty-nine attorneys and _ twenty- 
charge a defendant upon his special promise | {)ree counsellors were examined, By 


to answer for the debt of another person ? ithe system of marking, four marks 

37. In what three cases is a contract for the j ; ‘ 
See | were allowed for a perfect answer to 
sale of goods, for the price of thirty dollars or j pa ‘ 
upwards, not void? any question. The candidates were on 
38. If a man die intestate, leaving two chil-| the whole well prepared, and obtained 


dren, how is the surplusage of his personal|on the average marks amounting to 
estate distributed ? lfrom five eighths to nine-tenths of a 


39. If he leave a widow and two children, | , —_ 
maximum. The result seemed to show 
how is it distributed ? | 


10. If he leave no children, nor any legal | that the questions were not too hard. 


fF . Fe 
representatives of them, but leave a widow, | Some very fine papers were handed in, 
and next of kindred. in equal degree, how is it | which deserve all commendation. 


distributed ? It was, however, the opinion of all 


at ear vV thre yresent Cons | . 
at. In whet your wa present Consutl-| the examiners that a much smaller 
tion of New Jersey ratified, and in what year | : , 
, ‘number of questions would have af- 
was it amended ? ay 
12. Under the old Constitution who was, «x forded a fair test. 


officio, the Chancellor, and who were, ea officio, The oral examination was held on 
the Judges of the Court of Errors and Appeals? | the next day as usual, those only being 


13. How are amendments to the State Con admitted who had passed the prelimi- 
stitution made? 


' fe inary examination. 
14. What two Constitutional restrictions ex- | : 


ist on the right of taking private property 


15. What vote is requisite to pass a billover 


| 
for public us | SUGGESTIONS FROM THE EXAMINERS. 
| FROM MR. HAGEMAN. 


the Governor veto? 
1G. When was the Constitution of the Uni-| 1- Tam reconciled to the experiment 
ted States ordained and established ? | of holding a written as well “as an ora 


46 
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examination, and I believe. it will work | 


well. 


sion to the Bar is timely and commend- 


able. Gross illiteracy is readily detect 


2. Fifty written questions are too} ed in a written examination. 


many. Half that number, or even 
twenty, would be quite sufficient for | 
each class. [ think printed questions | 
better than dictated ones, because more 
convenient; but the examiners should 
be at liberty to adopt their own mode. 
| would cdiseard the use of optional 
questions, especially as to the attor 

neys. In addition to questions on 
Blackstone and the Statutes, I would 
frame some on Pleading, Evidence and 
Chancery Practice, for attorneys. I do 
not think I would name other text 

books, unless the court should indicate 
or presc} ibe the course of study, which 
L think ought to be done. 

3. Any candidate, who fails to be 
recommended for the oral examination 
by the unanimous vote of his examin- | 
ers, should be allowed to submit his 
papers to the judges of the Supreme 
Court for their opinion, whether he 
shall be orally examined or not. And | 
no candidate should be refused an oral 
examination by the examiners if there | 
be more tKan one dissenting vote 


among them 


4, The Board of ix Examiners 
should be continued in office for two 
years—three going out each year. Six 
terms will be as m ny aS any examine. 
vill be willing to pledge his attendance 


and labors in this work. 


5. I have no faith in the system of| 
grading for honors, If this should be 
done at all, if should not be applied to 
attorneys, but to the counsellors, 
whose examination is more likely to 
indicate their future position at the 
Bar. Laurels at the Bar are worth 
more than those awarded by the exam 
iners. 

6. I believe that this movement to 


secure a higher qualification for admis- | 


FROM MR. PARKER. 

My views as to the preliminary ex- 
wmination are expressed in the recom 
mendation adopted by the examination 
at the June term. That examination is 
not a substitute for the oral examina 
tion in open court, but an additional 
and preliminary test provided to save 
the time of the court in going over and 
over the same ground, and to try that 
exactness of knowledge of definitions 
and fundamentals which distinguishes 
the lawyer from the mere smatterer. 

It seems to me that the questions 
should therefore be in most part sim 
ple to a fault, but should vigorously 
require perfect exactness in the com- 
mon definitions and common practice. 
\ few further questions of more diffi 
culty will ascertain whether the appli 
cant’s study has been thorough, and 
whether he can reflect justly and ex 
press himself aptly 

Fifteen questions seem to be more 
than enough, for a greater number are 
a weariness to examiner and examined. 

In order to make each examiner feel 
an interest and responsibility each 
may well have charge of preparing a 
certain class of questions. But it is 
likewise important that all should ap 
prove the questions so as to avoid the 
risk of a careless or injudicious prepa 
ration by one man; and therefore pre 
liminwry printing should be serapu 
lously avoided. It is bardly necessary 
to print at all if the questions be few ; 
but, if desired, it can be done in an 


hour on the day of examination, afte: 


irevision of the questions by all the 


examiners. 
A fair examination would consist in 


my judgment of a few simple definitions 
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and questions on practice, the writing 
out of acommon form of pleading or 
practice, and a few of Field’s questions 
on Blackstone; of which last, though 
difficult, no one can complain, as they 
are contained in Sharswood’s and most 
No man 


is a poor lawyer who has mastered this 


editions of the Commentaries. 


one book, and especially those kernels 
of legal knowledge—the definitions. 


In order to illustrate my views I ap 


pend what I should consider a fair 
attorney's examination. 

Definitions—1, civil liberty ; 2, con 
tract; 3, bailment; 4, distress ; 5, dis 


turbance. 

Practice—b, In. A.B.v.C.D., Supreme 
Court Mercer County, in action for the 
price of a horse sold for $500 draw 
summons in assumpsit returnable No 
15th the 


common counts with proper endorse 


vember and declaration on 

ments for service. 

What 

how to 

fected ? 
Field's (Juestions ( Book III Chap. LV. 

8. Of what two 


natures are courts of justice with re 


7 is special bail, when and 


be given, objected to and per 


first three questions) 


gard to their several species? 9. Of 
what four sorts are public courts of re- 


cord? 10. 
public courts of common law and equity 
constituted for the redress of civil in 
juries beginning with the lower, and of 


of 


diction and confined to particular dis 


these ten which are A partial juris 


tricts and which are the superior courts | 


ealeulated for the administration of 


redress throughout the whole kingdom; 
of 
are courts of equity as well as law? 

11. State how the econ 


B) 


which are courts record, and which 


Constitution 
stitution of the United States may be 


amended. 12. What constitutional re 
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> 


3b: 


lit differ as to the taking by public cor- 


What are the ten general and | 


| 


striction exists as to taking private | 


property for public use ; and how does|student may answer or not, as he 


porations, or the taking by private cor- 
fporations and individuals. 


FROM MR. ADAMS. 


1. A written and oral examination 1s 
better than an oral examination alone. 

2. The written examination should, 
if possible, begin early enough in the 
afternoon to allow it to be finished by 
natural light 


? | 
ov. 


The questions should be printed. 
To dictate them will take about half an 
hour, and involve a waste of valuable 
time and more valuable nervous energy. 


4. 


There should be thirty printed 


questions. There are two reasons for 

limiting the number of questions: 
First, Thirty questions are enough 

for the students. It will take about 


two hours to answer them. 
Second, Thirty questions are enough 
the 


crowd 


for examiners, whv will have to 


into afew hours the work of 
reading and marking the answers. 

Half the questions for the attor- 
be the 


text books, and half on statutory and 


”. 


neys should on text book or 


constitutional law. For the counsel- 
lors, half the questions should be on 
the text text 
on statutory law. ‘This division is suit- 
ed to the | 


should prefer, however, as hereinafter 
the 


bovk or books, and half 


present plan of study. 


suggested, to shift questions on 
the 


examination. 


attorneys’ 
The 


venerally speak- 


the constitutions from 
ito the e 


questions should be, 


yunsellors’ 


ing, of two elasses. One class should 


call 


dent's 


the stu 
of 


iss Should be 


for definitions, to test 


memory and power exact 


statement The other el: 


made up of questions which cannot be 


answered without some reflection, and 


iso are unsuited to an oral examination. 


6. No extra questions, which the 








364 THE NEW JERSEY LAW JOURNAL. 
chooses, should be added to the thirty] “rst, Let Kent alone. He is too 
questions above named. | voluminous, and is, after all, nothing 


The optional questions, which now | but an Americanized Blackstone, in 
form a feature ot the plan of examina-| literary quality far inferior to his great 
tion, add nothing to its value. No/ original. 


student should be rejected for not an- Secondly, Transfer questions on the 


swering an optional question, nor be|constitutions from the attorneys’ to 


successful because he does answer one. | the counsellors’ examination. 

A question is useless unless the answer Thirdly, In lieu of Kent and con- 
to it affects the result of the examina-|stitutional law, add to the attorneys’ 
tion, and it is better plainly to require | examination questions in Adams’ Equi- 
a question to be answered, than to re-|ty, Stephen on Pleading, and Ste- 
fine upon the matter, and treat the} phen’s Digest of the Law of Evidence. 
answer as operative in favor of the stu- | These books are not large, and are all 
dent, but inoperative against bim.—)| readable. 

*“"Twere to consider too curiously to; A student can learn from Blackstone 
consider so.’ It may be suggested that | next to nothing about Evidence, Equity 
the students who pass the written ex-} or Pleading, and his first ease will cer- 
amination successfully should be grad-/| tainly call for some knowledge of one, 
ed according to their proficiency, and| probably of two, and very likely of all 
the result made public. In this case} three of these subjects. 

the answers to the optional questions 9. Give a year’s notice of any change 
would affect the grade. But the idea}in the present plan which calls for ad- 
of establishing a Roll of Honor for the| ditional study. 

Young Bar of New Jersey does not} 10. Let the course of study be pre- 
commend itself to my mind scribed by rule of court. The respon- 
7. Post in the Clerk’s office, at ten| sibility will then rest not on the ex- 


o'clock on the morning of the day fol-|aminers, but on the court, where it 
lowing the written examination, a list | belongs. 


11. Let the Board of Examiners con- 





of the names, arranged alphabetically, 
of students who have answered the}sist of six members of the Bar, of 
printed questions with such a degree} whom two shall go out of office at 
of success as to entitle them to enter}each term. They will then form a 
the oral examination. | body with a continuous existence, and 

8. ‘The plan of the examination can, in the fruits of experience will not be 
my opinion, be essentially improved by| lost. I consider this suggestion of 


a redistribution of the subject matter, | vital importance. 


and by some additions :— 
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U.S. CIRCUIT 
CHANCERY—U. S. CIRCUIT COURT 
ADMINISTRATION. 

Un te ! > f Ar ¥ \ 

Filed November 1 > 

\ bill was filed by the United States of Amer 
ica in the United State Circuit Court, 
against the executors of Joseph L. Lewis 
alleging that the will bequeathed all the 
residue of his estate amounting bo more 
than a million of dollars, to his executor 
in trust to expend and apply in reducing 
the National debt ; that the will had been 


proved and letters granted, and that the ex- 
ecutors had the property and government 
bonds and other securities, and prayed that 


the executors might be re quired to account 


and that the debts and legacies unpaid 
might be paid and settled under the direc 
tion of the court; that the amount of the 
net residue might be ascertained and paid 
into court, and that the bequest might be 
decreed to be valid and the executors d! 
rected to execute it 

Six pleas were tiled to thi but the court 
held that the general jurisdiction of the 
Court of Chancery 1 indoubted in ques 
tions of this kind, and that the same juris 
diction must be exercised by the Circuit 
Court sitting in equity; and they declined 
to discuss the pleas in detail, but overruled 
them all 


Mr. A, Q. Keasbey, District Attor 
ney, and Mr. Hdwards Pierrepont, for 
complainant 

Mr. R. Gilchrist and 
Parker, for defendants 

On Bill, ete. 

Nixon, D. J.: The bill of complainant 
is filed in this cause against the execu 


tors of Joseph L. Lewis, late of Hobo 


( lortlaunde 


Mr 


ken, in the county of Hudson and State 


of New Jersey, deceased, and it alleges | 


that the said Lewis departed this life 
on or about the 4th day of March, 1877, 
having first duly made and executed 


COURT, DISTRIC 


Qe Fr 
365 
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his last will and testament. 
date October Ist, 1873.4 and a 
there to dated June 5th, 1875, by which 


will and eodiecil, after certain specific 


bearing 


codieil 


bequests, he devised and bequeathed all 
the residue of his estate as follows: 

“T give, devise and bequeath all the 
rest, residue and remainder of my es- 


ate, real and personal, and of every 
kind whatsoever, and to which I may 
be at my death entitled, unto my exe- 
cutors in trust to expend and apply in 
reducing the National debt of the Uni- 
ted States of contracted in 
the course of the rebellion of 1861. 


“In the execution of this trust, my 


America, 


executors, as trustees, may use their 


discretion as to the manner of apply- 
ing the said residue and remainder of 
my estate to the reduction of the said 
debt; but 


they personally superintend the appli- 


I strictly enjoin them that 
eation of the said residue and remain- 
der to the purpose aforesaid, that there 
be 


and that it may not be diverted to oth- 


may as little waste of it as possible 


er uses by dishonest officials.” 

[t further alleges that the exeeutors 
propounded the will for probate in the 
Prerogative Court of New Jersey, 
bout the 15th of May, 1877; that the 
sume was admitted to probate, and let- 
eranted thereon to 


a) 


ters testamentary 
the said executors, on the 29th of May, 
1878; and that they thereupon took on 
the of the 


estate and have thereby obtained the 


themselves administration 


possession of, and now hold, United 
States bonds, and securities and other 
| property of great value, belonging to 
the said Lewis at the time of his death. 

The bill states various other matters, 
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to which it is not deemed necessary to|same by an answer. They substanti- 
refer in this connection; and, after al- |ally allege : 
leging that the will has created a-trust 1. That the complainant has made no 
in favor of the United States, which/| reasonable demand for the legacy or 
the defendants are legally bound to ex- | relief prayed for. 
ecute, and that the United States has} 2. That no suit can be maintained 
full right and power to enforce its per- | against an executor, in a court of equi- 
formance in this court, it prays- ty, for a legacy or other such relief as 
That an account of the estate of the! is prayed by the bill, on such allega 
testator, and of the receipts and dis-| tions as are made in the bill, until a 
bursements of the exeentors shall be| reasonable demand has been made for 
taken and andited, and that the debts, such legacy or relief, and that no rea- 
legacies and expenses, remaining un- | sonable demand has been made. 
paid, shall be duly paid under the di 3. That by the statute law of New 
rections of the court, in due course of | Jersey no suit at law can be maintained 
administration. for a legacy or bequest, until after rea- 
That the amount of the net residue, | sonable demand made upon the execu- 
applicable to the reduction of the na-| tor, who ought to pay the same; and 
tional debt, shall be ascertained and| that no such demand has been made 
settled; and that the executors shall) for any part of the relief prayed for, or 
bring the funds in their lands into the|or for any action on the part of the ex- 
court to abide the administration there- ecutors in relation to the discharge of 
of and the decree to be rendered there | their duties under the will. 
in. 4. That no persons interested in the 
And that it may be adjudged and de- | estate of a testator, as legatee or cestue 
creed that the said bequest in favor of gue trust, can lawfully cite executors to 
the United States is valid and opera- | account, alleging only the facts alleged 
tive, and that the defendants be decreed in the bill of complaint, until after a 
to execute the trust, in regard to the| year from the probate, and in ease of a 
residue of the estate, suspension of their authority by an ap 
And that the defendants shall an-| peal from the :probate, until one year 
swer, state and set forth how they pro-| after the affirmance of the probate ; 
pose to perform and fulfill the trust,| that in the present case the probate 
‘ranted May 29th, 1880; that if 


ascertained; and that if such proposal} was appealed from by John §. Cath 


after the residue of the estate has been | was g 
be satisfactory to the court the defend- | cart and others, on the Ist of June 
ants shall be anthorized and directed, 1880, and was affirmed by the Court of 
by the decree of the court, to execute Errors an! Appeals, March Ist, 1881 
the said tiust in the mannerso propos-! that said appeal suspended all rights 
ed. and powers of the executors, except 
And that the complainant may have) such rights and powers as they had be 
such other and further relief in the! fore the probate, and that they were 
premises as the nature of the case may unable to sue or be sued for, or in re 
require. spect of any matter stated in the bill, 


To the bill the defendants have until they had an unsuspended author 


interposed six pleas, supporting the|ity for one year after probate, and that 


| 
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when the bill was filed, to wit, June 7, 
L881, they had had 


authority for only 102 days. 


an unsuspended 


5. That, by the laws of New Jersey, 
an order may be made by the Ordinary 
or other autbority granting probate, 
that the executors of an estate give no 
tice to creditors of the decedent to 
bring in their demands against the es 
tate within nine months ; on the expir- 
ation of which time the court may de 
cree that all creditors who have not 
brought in their claims shall be barred ; 
that such order was taken in this 
Mareh 12, 1881, which was the earliest 


time that an effectual 


Case 
and undoubted 


order could be obtained, in conse- 
quence of the suspension of their au 
thority by the appeal; that until the 
date of the expiration of said order, to 
wit, December 12, 1881, it cannot ap 
pear that there is any residue of the 
that 


have made claim to all, 


estate after paying creditors ; 
many persons 
or a large portion of the testator’s as 
sets, under deeds of trust and secret 
before his 
that 


claimants to the corpus of the estate 


trusts created by testator 


death, now disclosed: and these 


should be barred before any decree 
against the executors, 

6. That by statute no action can be 
brought, either at law or in equity, 
against executors, within six months 
after anted, unless 


probate upon 


or 
suggestion of fraud; and that six 
months has not elapsed from and after 
probate was granted to them of said 
will, within the meaning of said stat 
ute. 

‘These pleas have been set down for 
argument under the 33rd Equity Rule, 
and the respective parties have been 


fully heard. After a careful considera 


lhension of the nature, character and 


| object of the bill of complaint. It is 
not a suit for a legacy or bequest, and 
hence the several statutes quoted and 
the reasons for a stay of proceedings 
against executors in suits of that sort 
have no application. 

The theory of the bill is, that there 
in the course of adminis- 


is an estate 


tration in one of the courts of the State 





of New Jersey, which the complainant 


desires to have administered here; that 


the defendants are the executors and 


trustees of the estate, and have the 
trust fund in their hands, to be dispos- 
ed of according to the provisions of the 
that 


que trust, is entitled to have the will 


will ; the complainant, as cestue 


construed by this court, and to have 


the directions of the court to the exee- 





utors and trustees, in regard to the 
| proper method of executing the trust ; 
hand, as auxiliary to this, may require 
lan account, in order to ascertain what 


is the residue of the estate, available 
for the purposes of the trust. 

The general jurisdiction of courts of 
chancery over questions of tlis kind, 
in the administration of estates, is un 
doubted, and such jurisdiction must be 
exercised by this court, sitting in equi- 
ty, when the proper parties appear to 
invoke it. 

Kntertaining this view, it is not nec- 
follow 


jlearned discussion of questions which 


essary to the counsel in their 





jare not involved in the subject-matter 


jot the bill of complaint. But, perhaps, 


we ought to advert to the apprehen 
|sions expressed on the argument, that 
‘the mere allowance of the suit might 
| be const: ued into a reflection upon the 
We do 


We find nothing in 


leonduct of the defendants. 


jnot so regard it. 


tion, we are of the opinion that they} the bill suggesting unfaitifulness on 
rev } 
must be overruled. They seem to have | their part, and look upon the proceed 


been founded upon a mistaken appre-|ing as a request by the complainant 
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that the court should aid the trustees 


in the discharge of their delicate and | 


responsible duties, and should require 
only the exercise of such reasonable dil 

igence as the condition of the estate and 
the circumstances of the case demand. 
With what speed they should be order 
ed to proceed is under the control of 
the court, to be determined on the an 


Y LAW JOURNAL. 


‘Swer and not on the pleas; and it ought 
not to be assumed in advance that the 
court will make any order whieh will 
unreasonably subject the defendants to 
either hazard, loss or practical ineon- 
venience. 

The pleas should be overruled, and 


it is ordered accordingly. 


——$—— ee 


N 


NEW JERSEY 


ABSTRACTS OF OPINIONS. 


November Term, 1881.] 
Action.— Intent to injure business. — 
Held, 1. A person is answerable at 
law for all the consequences of his 
wrongful act, which were reasonably to 
be foreseen and which were the results, 
in the usual order of things, of such 
wrongful act 

2. A declaration shows a legal cause 
of action which alleges that the plain 
tiff’s trade was that of a horse shoer ; 
that he shod a horse for one VY. R.; 
that the defendant, with the intent of 
making V. R. believe the work was 
badly done, privily loosened sueh shoe, 
ete. J/eld, actionable of such artifice 
succeeded and plaintiff iost custom 
of V. R -Hughes v. Me Donough 
Opinion by Beastey, C. J 

Ex pa rte Affidavits Attachment 
Residence — Constitution Act of 
March 23, 1881, as to foreclosure. -On 
certiorari to review proceedings of 
Union Circuit Court denying motion to 
quash writ of attachment. 

a hen part affidavits may be used for 
the purpose of obtaining « rule toshow 


cause, but are not competent to prove 


PREME COURT. 


the facts necessary to support a motion 
out of course, or to be used on the 
hearing of a rule to show cause, de 
pending on facts extrinsic the record. 
Such facts can only be brought before 
the court by depositions taken upon 
notice. 

2. A residence or place of abode in 
this state, temporary or permanent, at 
which a summons might lawfully be 
served, is the predicament under which 
process of attachment cannot be 
issued. 

3. The act of March 23, 1881, (P. L., 
p. 1847) is in terms retrospective and 
it applied to bonds and mortgages 
theretofore as wellas thereafter made. 
[It confers upon the obligor named in a 
trond secured also by a mortgage a sub- 
stantial advantage he did not have be- 
fore the act was passed; it also not only 
postpones the obligee’s remedy on his 
bonds until the foreclosure proceedings 
are terminated, but it also impairs the 
value of the mortgage security by sub- 
jecting the purchaser's title to con- 
ditions of redemption at the sale, 


which must diminish the value of the 


mortgaged premises. The act of 1881 
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sor in the individual case, and not from 





as applied to antecedent obligations is 


unconstitutional and void.— Baldwin v.|any system of valuation designed to 


« mn ° ° 3 
3. This constitntional provision re- 


Flagg and wife. Opinion by Drpur, J. | produce it. 
eviction. Clove nant for Rent — 


was an action of covenant brought by! quires and is satisfied by such regula- 


plaintiff against sureties on lease of | tionsas should impose the same per cent- 
Henry W. Abbott for rent of the Lake | age of its actual valne upon all taxable 
| property in townships for township 
Held—1. Kviction by a landlord of| purposes, in the county for county 


House at Spring Lake. 


his tenant from the whole, or a part of | purposes, and in the state for state 

the demised premises, causes a suspen- | purposes. 

sion of the entire rent and all remedy 4. Bank shares may be rated at more 

for its recovery, during the continu-| than would be produced by a division 

ance of the eviction | of the capital and surplus among all 
2. Lut the eviction to have the effect| the shares, the bank’s business and 

of suspending the rent must be effected | franchises being likewise entitled to 


before the rent becomes due; for the | consrderation in fixine their real worth. 


rent already accrued and overdue is not} 5. Under the act of Congress, see- 
forfeited by the eviction, although the} tion 5219 of the Revised Statutes, 
rent be payable in advance. shares in N ttional Banks are to be as- 


3: In an action of covenant for rent! sessed at their aetual value, without 


on a lease under seal the tenant cannot | any deduction on account of the banks’ 


recoup his damages for a breach of} capital or surplus being invested in 
covenant in the lease on the part of the | United States seenrities. 

landlord, at common law, or by our| 6. The section is not infringed by 
statute. (Practice Act, see. 129). | State laws, which provide that all per- 


Tlunter V Riley. Opinion by Scup sonal property, inclading money, all 


DER, J. debts owing by solvent debtors, and 


Taxation.— Bank Shares—Constitu-| shares in national and State banks and 


tion. ITeid, 1. The act concerning the | other corporations, shall be assessed at 
assessment and collection of taxes, “ap-| their true value and taxed at an equal 
proved March 10, 1880, (P L, p. 157,)| rate, even if these laws also provide 
did not relieve personal property im} that certain classes of property, inelud- 
townships from taxation. ing shares in certain classes of corpora 
2. The provision of the constitution | tions, shall be exempt from taxation 
that property must be assessed for tax-| State, Stratton, pros., v. Collins. Opin 
ation by uniform rules and according |ion by Dixon, J, On certiorari. Tax 
to its true value, does not require that | affirmed with costs. 
all property should be taxed, and is State, Armstrong, pros. v. Collins.- 
not infringed by the taxation of bank/|The facts and reasons presented are 
shares, when shares in all other classes|the same as in Stratton v. Collins, 
of corporations are exempt. Nor is it and the judgment of the court was 
violated by the fact that shares in the | the same. 
same bank are rated differently in dif-| Replevin from Sheriff. — Custody 
ferent townships, if such inequality of | of the law.—Held, 1. Property in the 
valuation arises from accident or mis- | sheriff’s hands by virtue of a writ of re- 
take or even wilful default of the asses-| plevin is in the custody of the law, and 


47 
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eannot be taken from him by a second 
writ of replevin, before he has exeented 


his writ. Replevin and exeeution distit 


rllls 
2 As Oot iS hie rmihS perfeeted Sel 
vice 1 the vrit, the | roperty may be 


pe rson to whom 


the officer h lelivered it 

> VV i property remains in the 
sheril eu l Court may make 
se! ( i ( it “4S ill enable a 
third person who may claim it to effect 
Servi t upon if Rul 
| ry li } In 1] Ade V 
Vane f 7 In replevin. Opin 


yates | yh ety l ! 
)] na ( rye the clefen 
nt ( ty Cotllecto f Union coun 
ty to } relator for 140 convie 
1 ( rderiy net wo 
| erpo by the de 
lence 
l 1! ic! re by tl statute 
| ‘ | ties t tire 
| na te L polies 
ju ( Mlizabeth. 2 
‘J etion ere illegal) 
{ hment buavins 
beer ( Work House 
here not been | 
mad e ( \ House 
i> »LHNESEe CONVIC 
| i pt yvided bhisat 
i y if oulal be 
ente ) ty Work House 
\ct : 187%, 5 n 3 The le ls. 
ture lf fol e erection of 
4 De ns¢ NH ry county. By in 
ther aet 1k47 the | lative set 
apart part of the county jail as “ work 
house Phe jai an | the work-house 
are ail e! ! The jail i not the 
work-house They are under different 
rules A ju lement of commitment to 


the county jail is not in accordance 


with the act which provides for a com 
mitment to the work-honse. It is in 
sisted that the commitment is good 
nevertheless and only irregular. But 
I think the commitment was void 
Just as much so as a commitment to 
the State Prison would have been 
Where there is no work-house, there is 
no place where the prisoner could be 
confined. The law eould not be ca 
ried out. The proceedings have no 
legal end. It is like the ease of a 
erime with no punishment Phe 
relator is not entitled to  reeover 
his fees. The proceedings being void 
no costs ean be collected The qn 

tion whether a police justice is entitled 
to the fees of a justice of the peace 

not free from doubt. The second plea 
disposes of the application -it is not 
necessary fo deeide the oth State 
ex rel, Fairbanks v. Sheridan. Col 

' 


Opinion by Knapp, J 
License Penalty Insolvent = aet 
Clinil and Criminal Proceeding: ()r) 
certiorari to Middlesex Pleas Brophy 
was convicted for keeping beer saloon 
in Perth Amboy without license He 
being unable to pay firme imposed, his 
body was taken pursuant to ordinance 
On being imprisoned In county jail hye 
applied to be discharged under the in 
solvent act. It was held that the pro 
ceeding was criminal and not civil mere 
police regulation tocarry outthevenernl 
policy of the State, and that the inso 
vent laws would not apply to tim, 
Perth ay 
Opin Hh EY 


Discharge refused. State, 
hoy, pros. V Brophy. 
PARKER, J. 

Taxation. - Name of hiaiwlroad 
Amendment of Tar wider Act of 
LSS] Application to review ass 
ment of tax, The Montelair Raili | 
Company was organized under a 
ter. <A mortyage given by this ¢ viper 


ny was foreclosed and the road wa: 
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sold, new company was formed, 


Montelar «& 
Lake RR. Co., anothe 


\ receiver was appointed, 


Greenwood 


and mortgave 


una sth my was sold out and a 
rie ( ) wy was formed, called the 
New } & Greenwood Lake R.R. Co 
Taxes wet issessed on the Montelair 
ind Greenwood Lake R.R. Co., on land 
owned | bra N. Y. and Greenwood 
Lake LR. Co 
he question is, whether these taxes 
ean be enforeed against the latter eom 
pun Mhe law provides that returns 
| be made each year by rathron:| 
COMPAL O tive COMMISSIONCYS, Mh 
Ve& G. L. RR. Co. made no return in 
IS7S, 1 lid the N.Y. & G L. RR. 
( n IS79. Taxes for both years were 


the 


pon Valtlations m ide by 
( el The ine company was 
()! wil?Z ! 1 Oetober, L878 This iuX 
\ r land beeame a len before 


“ution and change of hame. 


Phe payment of it is resisted, however, 
on the ground that the company was 
in the har of a receiver. It has been 
hela | ettled that this 1s not a 
leten 
he t 1879, however, 1s upon a 
different footing. The title to the Jand 


The assess 


in tne new company 
ment 4 vro! in form, and should 
have been made against the new com 
pany Nhe mistake was owing to the 
failure of the new company to make a 
return rhe correction of sueb a mis 
take is provided for by statute. An act 
for th especiul purpose was passed in 


ISS1. P.LJ 194. This should be liberal! 
ly construed. It was made for the pu 
p of allowing correction of form 
when the land is really subject to tax 
It ip) lienble to taxes, and should be 


upyprlie doin this ense. Correetion order 


The State of New Je rsey V. Mont- 


ed 


lelair and Greenwood Lake R.R. Co. 
Opinion by Drruk, J. 
Charter Plainfield. 
City and ¢ ‘ounty Collector 


Duties of 


Lstopppre / 


of 


Mandan lL. The charte of the 
city of Plainfield, “pproved April 4th, 
1872. devolves upon the vy and 
collector of the ty { dit f assess 
ing and eolleeti fhe eit qu ’ f 
state and county taxes, and also re 
quires the cit {1 Wel sneh 
quota for ench year to the county eol 
leetor out of the first 1 received 
by him for ta of the yer 

2. It ‘Lup pe ed, notwithstanding the 
charter, the unty eolleetor had al 
wiys demanded his quota ciree from 
thie ciby coll »} Who hie | ice rdingly 


Wi to that state and e 


1s NINTY 
' . 
texes as fast nas ecolleeted, wal hisucl } ud 
to the eity tre iver only fhe City tuxes;: 


hem course of conduct the eity 


that 


by 1 


treasurer hie | been led to beheve 


he was in no wits respons) te for Stats 
and county taxes, nud therenpon he had 
disbursed his receipts under orders of 


the ecouneil for city purpose 


Tleld, Vhat under these cirenmstan 
ees. thi COUNTY collect { pped 
from cbaren aowuinsi 1 treasurer 
personally any deficiency in the state 


Tleld, also. that al 


though the city might be liable for such 


or county qu bi 


deficieney, yet no ml ims could be 
awarded against thre reasu com 
mandinge him to pay the same out of 


city funds in his hands, unless the eity 


was made a party to the proceeding, 


and payment must first be demanded 


of the common ecounell. 
1dered upon an im 


huets 


A judgment ret 


2 
”. 


| will 


pe rfeet presentation ol 


not be opened, unless it appears that 
substantial injustice is done by the 
judement as it stands State ew rel. 


Sheridan v Plain fre id Opinion by 


| Dixon, J. 
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Chattel Mortgage. Filing and Re- | 
cording Tleld. Vhe object of the act} 
of 1880 (p 266) chattel | 


respecting 


mortence was to save the necessity of 
refilins That object is, under the} 
term 7 the act, accom] lished by fil 

ing the mortgage or a copy of it with 
thre flidavit required by the act of 1878 


139), and by having the original 


caluly acknowledged and re- 

| 
corded [t not necessary to file the 
original mortgage; that may be record 


3 . | 
i 


rom the office by the 


morteavcer pl vided he files a true 
copy with the proper affidavit. —AState 

r “el. Stevenson vy. J ‘osselli yr, € lerh 

of Union Co. On application for man- | 
lamu Opinion by Van SyckeL, J 


Mandanius Waive | 
he tor ¢ ms that he was eleeted 


constub of Andover township His 


tender of bond was refused by the 
com The statutory require 
men vere not fulfilled by the othe. 
claimant before his bond was present- | 
Ti er, was waived by the 
present Ooh by the relator ol prools | 
that | ct which xr uited, | 
vel, ll ( lishing that bh Wits | 
liule schargved Yiate ex rel 
Ve Dei Town hip Coniuerttee of 
ladover On Lp pile Lion [ol nnd | 


Opinion by Parker, J 
Pie aAGLINY’. Trespa hReemoval of | 
aff Ileld, 1. A pic In tre 


| } I removal I 


public street by city offi-| 


rdinance need not| 


ho ich Davgstull obstructs suc! 
re Hell ulucient to allege thisat 

| ( i rn uch treet and ob 

ict Zz. LI the city ordinance au 
tionzed the removal of street obstrue 
tion hn cause thie me were not remoy 
cad by tue Owner within “two hours 
ifter notice, a plea justifying the re 





| * ustamed 


ance heme that the 
lcome void “if the 
Ishponl bee » vane { ’ 
i should eCOMme Vaeant oO} 


| and SO TCMLALIN, 


} house, 


within the sense of the 


linatter of 


}contest cnumerated in the act. 


moval of the same by the city officers, 
which alleged that sueh removal took 
place “after due notice in writing to 
the said plaintiff to remove the same, 
and after the time limited in said no 
tice,” is sufficient when objected to by 
eeneral demurrer.--Hrnest Dreher v 
Th ney Y. Yates et al. On error to 
the Essex Cireuit. Opinion by Bras.ey, 
C. J. 

Pleading. Demurrer. ITeld : Where 
in a count in a declaration special dam 
ages are laid, some grounds of which 


are rood and SOME bad, it ceneral dle 


murrer to the entire count will not be 


~The ndrickson V. 1’¢ /t76. he. 


RP Co, On demurrer to deelaration 


|} Opinion by Beastiey, C. J. 


Fire Insurance.— Condition Va 
CUNCY of Premises This was «a suit 
on 2 fire insurance policy. Hleld. One 
of the conditions of a policy of insm 
policy should be 

dwelling house 
unoccupied 
Held: That a tempo 
rary cessation to occupy the dwelling 
which did not continue until it was 
destroyed by the fire, did not avoid the 
Meld further, Vlat the ab 


sence of the tenant, who was then oe 


contract. 
cupying the building as a dwelling 
1 the night of the fire, did not 
leave the building vacant or nnoecupied 
contract. 
Laselle vy. Hoboken Fire Ins Co. 
Opinion by Brassey, C. J 
Contested Elections.—On appeal im 
ITeld, 


1. The power of revision of the cireuit 


contested election. 


courts in case of contested county and 


township elections can be 


eXercelst dl 
‘ounds of 


7 
9. In 


Only with reference to the gt 


such procedure the constitationality 01 


the law by force of which the election 


has 
Kill: 
Bera 
Q 
a, 7 
Sess 
rese 
erin 
for 
et ¢ 
Bea 
A 
Tel 
act 
wit 
ie. 
CORK 
wane: 
CCRE( 
act 
of a 
and 
neq! 
mus 
ean 
inv 
a VO 
Ne 
T 
Sus 
this 
trie 
for 
whe 
Q | 
hice 
strat 
fror 
Cau 
by 
he | 
tria 
vest 
pro 
cep 


pila 


ced 









































THE NEW JERSEY LAW JOURNAL 


has been held cannot be adjudged.— |lature at will.— Wanser v. Atkinson. 
Kilingham v. Mount Opinion by | Opinion by Dixon, J. 
Brasiey, C. J. | Repeal of Charter of Town.—Man 
Quarter Sessions.—//uve no right to | damus.—ITTeld. 1. A eity charter m ty 
Certify Cases. Held: The Quarter|be repealed by a special act of the 
Sessions have no legal authority ‘to | Legislature 
reserve or certify cases arising in 2. Where an officer sets ap im justi 
criminal trials to the Supreme Court | fication of his refusal to exercise the 
for its advisory opinion.—//alliard, |faunections of bis office an aet of thie 
et al. ads. The State. Opinion by | Legislature abolishing the office, the 
Beaszery, ©. J. }constitutionality of such act will be 
Assessments. bet of Mar. 23,1881. | considered by the court, and manda 
Meld, 1. The act entitled “ A general |:mus refused. The act was general in 


act re specting tiuxes, assessments and|terms but it is insisted that it was ob 


water rates,” approved Mareh 23, 1881, | viously special in intention and ctfect 
(P. L. p. 194), is not applicable to pro- |The relator insists that it is unconsti 


eeedings for assessment taken under an | tutional as a special act ; but a borough 


uneonstitutional statute. 2. Such pro-|may be extinguished by special act, 


I 

ecedings cannot be rendered valid by | He insists also that it is impr per to 
act of the Legislature. 3. The levying | give the people power to determine 
of a special assessment is a judicial act, | the form of government ; but if thi 
and unless the body performing it hak | so the borough never had any legal 


acquired jurisdiction, its action is and|existence. If the officer had continued 


must remain void. 4. The Legislature | to exercise his office the court would 
cannot deny to the citizen the right to|n-t by mandamus compel him to de 
invoke the judgnent of this eourt upon | sist the remedy would be bv uo 


a void assessment FP ehhan, pros., V. wnarranto, Siate, ea rel Worthl Y, V 


Newmarh Opinion by Dixon, J. Steen, Mayor of Matontown Opinion 
Trial by Jury. Oi) IL prpre al from by VAN SYCKEL, J 
Justices’ Court. Meld, 1. There is in Mandamus.— When 7 does not li 


this State no constitutional right to Application for a writ of mandamus to 


trial by jury on appeal froin the courts | compel a rulroud company to erect a 
for the trial of small causes, in cases| wall in accordance with a contract. 
Where ho jury wis demanded below. Writ clenied and rule dischar@ed by 

2. If a party goes to trial before a jus-|cause this is not a case for mandamus. 
tice without demanding a jury, under | The writ lies only when there is no other 
statut which provide that, on appeal remedy. A remedy in this ease was 
from the deeision of the Justice, the provick dl by the Legislature in a sait on 


ease shall e heard and determined | the bond required to be given lor the 





by the appellate court without a jury, performance of the contract. If this 


he thereby waives any right to a jury|remedy has been lost by delay there is 


trial on appeal 3. No persou has a] no remedy by mandamus. Slate, ex 
vested right m any particular mode of | rel., Mt. Pleasant Cemetery Co. v. 2. 
procedure in actions at law; and, ex- | & N. hk. RR. Co., and N. Y., L. A. 


cept when the Constitution expressly | W. A. ce. Co. Opinion by Deprun, J. 
enarantes ; some Cel tain mode, the pro- Application to set asic Hewecution- m 


cedure may be modified by the Legis-|On an application to set aside an exe- 
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eution against husband and wife. Ap-|the board of finanee, to which full 


plicati m denied so far as the wife 1s 
coneerned. As to the husband the 
ayy heant alle (FOS discharge in bank 
ruptes The question is whether it 
operates to discharge an annunity be- 
sinning before but continuing after 
wards. No state of the case having 


heen presented, no decision on this 


point could be rendered.  //ayward v. | 


‘eve, Opinion by Depve, J 

Second Rule to Show Cause.—Nevw/y 
discovered KHuvidenes A rule to show 
CANS having been dismissed, a second 
rile s apphed for on the ground of 
he vy arscovere d evidence This evi 
dence must be very strong and such as 
conld not have been produced at the 
ti yon the first rule by most dili- 
cent efforts. Rule refused. Poss v. 
Viller. On inion 1 Van Sycker, J 


The Chief Justice announced the re 


i 
L 
a 
A 


in the following CASES: 


Hineklineg et al. v. The State New 


tia ranted on the ground that there 
3 one uffierent proof of eo piracy 
Ram v\ Fiemineton National Bank 
ul charged 
Westcott v. Bergen New | trial 
eranted Th 1? | friled to show a 
urant 
I Ordinary Vergy Judgement 
for plaintiff 
Ordinary v. Kohler. Judgment for 
pl: l ft 


Riehards v. Hammer. 


Kvening Journal Asso. v. MeDermott. 


Judgment affirmed. Opinion will be 


filed by Reed, J 

Isaacs v. Mutual Ben. L. Ins. Co 
Demurrer sustained. 

Britton v. White. Rule diseharved. 


Continental Bank v. Rahway. Rule 


discharged on the ground that this 


Demurrer 


power is given by act of 1877, p. 196, 
John V. Veghte v. The State. New 
trial granted. Opinion during term. 


State, ex rel. Rader v. Township of 


Union. Writ quashed. Opinion by 
1) ple, a 
Parker v. Pettit. Opinion by Depue, 


J. Judgement of Monmouth Pleas re 


versed with costs. 

Results arrived at in the following 
cases were announced by Van Syekel, 
J: 

Gloucester Land Co. v. City of Glou 
cester. Certiorari dismissed with costs 
Question as to effect of old map as a 
dedication of a street. 

State, Clark, Pros., v. Linden Town 
ship. Assessments sustained save as 
to the special township tax. The set 
of Mareh 28, 1881, is applicable and 
ipplication may be made to amend de 
fects in the assessment of the tax. 

State, Blancke, Pros., v. Mulford 
Sume result 

Hannah L. Force V. J Lb. Probas 
eo. Demurrer well taken 

State, Foran, v. Prout. Nonsuit set 
aside. 


State, Baldwin, v. Cape May Pro- 


ceedings set aside. 


La Fon v. George. Rule discharged 

Sheridan v. Brewster. Alternate 
mandamus granted, 

Sheridan v. Langstaff. Same result 

Stockwell v. Mellvaine and Same v 


Andrews. Judgments reversed 
Mavor of Newark v. Freeholders of 
Mssex Assessments set aside 


Brown v Whitney. Whitney enti 
tled to the office 

Kipp v. Hopper 
not lie. 

lay v. Brewster. Motion refused 

Van Horn v. Bertholf. Appliestion 


to file information granted. By Knapp, 


Certiorari does 


loan was effected with concurrence of} J. 





S 


Dov 
CEC’ 


affir 


set. 


‘I 
rep 
11, 
the 
It « 
fort 
affis 
and 
mit 
Jus 
tice 
Cor 
ings 

‘ 
Wwol 
sub 
Sui 
chu 
Inv: 
unt 
ma 
nes 
agi 
Pe 
to 
Per 
tio} 
the 
pla 


for 


O'l 





State, Lehigh Valley RK. KR. 


Dover and Rockaway R. 2. Co. 


10., V. 

Pro- 
ceedings to appoint commissioners 
By Parker, J. 


Davis v. Tp. of Oxford 


affirmed. 
Assessment 


set aside. 


VARIOUS 


FORTY-THIRD MICHIGAN RE- 


PORTS 


The forty-third volume of Michigan 
reports includes cases down to June 
11, 1880, and is about a year 
the New Jersey Reports in publication. 
hundred and 


behin | 


[t contains abont one 


forty eases, of which sixty-fonr «re 
affirmances of lower courts’ jadgments 
The unani 
Chie f 


Marston dissented onee; Jus 


and sixty-seven reversals 
mity of the court is remark ble; 
Justice 
tice Campbe ll three times, and Justice 
Cooley three times, the latter ulso giv 
ing a qualified assent four time 

note 
Allen v. Duftie, 1, that 
subscriptions taken in a ehureh, on 


debt of the 


The following are amone the 


wort hy CiSeSs : 


Sunday, to piry off the 
church, is a work of charity, and not 
invalid; Whitney v. 


unfavorable mferenes 


Rose, 27, that an 


wrainst a party 


may be drawn by the court from his 


neglect to testify and deny charges 


against him as to fraud; Kopke  v. 
People, 41. that foreign statutes ought 
to be proved bry exemplified COPIES ; 
Perkins v. Keller, 53, that an altera 
tion in the name of a newspaper and 
the removal of its office to another 
place in thr county, do not invalidate 
therem 


foreclosure advertisement 


O'Rourke v. O Rourke, 58, that a note! 
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Tolen v. Ridgway. Judgment set 

aside. 

Me Donald. 

ment of Pleas affirmed. 
Matthew v. 


aside, 


Britton, Col., v. Judy 


Brokaw Judgment sot 


LOPICS. 


made on Sunday is not void at com- 
Allor v. Wayne Co, 76, that 


the constitutional powers of constables 


mon law : 


as conservators of the peace cannot be 
superceded by conferring such powers 
policemen 


Advertiser Co. v. 


Uusave wmones 


exclusively on in a city 
Detroit, 116, that 
printers to charge double 
measure for * figure work, such as ad 
vertisements of tax sales, cannot be 
shown in a suit on a econtract to do 
municipal printing for 
Detroit v. Plank 


comyp wy 


a fixed price ; 
ioad Co., 140, that a 
turnpike need not remove a 
toll gate brought within city limits by 
their extension «after the ereetion of 
the wate. (A question was 


mused in State v. Passaie Co., 3, Duteb, 


similar 


217). Mitehell vo. CGhambers, 150, on 
th powers oF a ship husband : Rug 
oles Bank, 192, that the confirma 


tion of a foreclosure sale relates back 
to the clivy of sale, and rests in the 
purchaser the title to Crops removed by 
the tenant of the mortgagor, (Cooley, 
J. dis.); Johnson v. Van Velsor, 208, 
as to the eonelusiveness of a married 
woman's acknowledement of a mort 


Milroy \ 


laborers claim against a corporation 


(rspcre = 


Spun Co., 231, as toa 


and the stockholders personally ; Roger 


Willinins Ins, Co. vy. 


that an 


Se ee S354) 
Carrington, 22, 
assignment of an msuranee 


policy after a loss does not forfeit it, 
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(The same point was ruled in Combs | other county than that wherein the 
v. Shrewsbury Ins. Co., 5 Stew. Eq.,| offense was committed, is unconstitu 
912 Sievers v. Woodburn Co., 275,| tional; Dewey v. Alpena. 480, that 
that a justice of the peace can not gar-| small pox is not actus dei, to excuse a 
Neh a judgement recovered before an-| school district from paying a teacher, 
other justr Lapp v. Lapp, 287, thet} whose school was closed thereby ; Me 
vimony cannot be allowed for ernelty,| Cutcheon v. Homer, 483, that a change 
\ re complainant knew her husband in the composition of the eourt wil} 


igs Rye 
had another wife living when she max 


note to Cray v. 
25); Merchants 
Bank v. Kent, 292, that the law part 
, licitor in a 


ointed 


him, (see the 
Stew. Eq. 
foreclosure 


Booth 


recelvel ; 


v. Col Ins. Co., 299, that a grantee 
! liable to «a mortgagee on his 
promise to the mortgator to pay the 


{ Raynsford v. Phelps, 342, 
that a tax collector is liable for making 
t false returt vhereby plaintiff was 
| B ey v. People, 355, that 

platform built in an alley in a eity, 

l cor lene ! loading eroods, can 
Ly dL, a matter of law, to 
uisance or an obstruction; Stu- 
nets Pray tlantie Co., 373, that a 
nai Hsnrance policy, provid 

1 TO) forfeiture if the premises be 
inoceupied, does not apply 

insured and his family left 

home for twelve days to visit a sick 


md engaged a person to go 


t ( } ( ails and look afte) it, 
I) wl; Hess v. Griges, 397, 

t ti nbseribing witness to a con 
tract e called, although the 
party thre to may, by stutute, be com- 
nt; Cooper v. Tompkins, 406, that 
replevin lies against a United States 
il, for chattels wrongfully taken 


ittachiment (The same point 
lecided in Bruen v. Ogden, 6 Hal. 
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fe can recover for services in taking | 


cat of her father-in-law; Swart v. 
Kimball, 443, that an act authorizing 
1 criminal trial for trespass in any 


not warrant a re-opening of a forme 
decision by the majority, unless order 
the Webber v. 


Townley, 534, that there is no common 


ed by court’ itself ; 
law right to make copies or abstracts 
of public records for speculative pur- 
MeClellan, 


the disabilities of coverture 


Kenton Ins. Co., v 
564, that 


affect 


poses ; 


a negotiable note, madg by a 


married woman, in the hands of a bona 


fide assignee before maturity, as well 


as the payee; White v. Kast Saginaw, 
567, that the imposition of new duties 
upon a sheriff relieves his sureties for 
his failure to discharge such new du 
Detroit v. *>Mutual Gas. Co., 5945 


& municipal ordinance provided that, 


bles 3 


as a condition of supplying the city 


with gas, the company should forfeit 
its property if it entered into a com- 
bination with any other company as to 
ITeld, thiat 
damages wes not 


able; Matter of Head Notes, 641, that 


an act requiring the judges to file head 


, _ 
rates: such «a measure of 


legal, nor enforce- 


notes with their opinions is nuneconsti- 
tutional. as depriving the reporter of 
an essential duty, existing at the time 
of his appointment, and also the copy 


A hi 


feature of 


excellent and com 


the 


that they are very brief, and decide 


right therein. 


mendable Opinions is 


only the precise point involved. 


lal | 
Dunbar, 407, that a| oNE HUNDRED AND THIRD UNIT- 


ED STATES REPORT. 
The number of the United States re- 


ports is rapidly coming up with the 





ZEON 


mil 
acti 


is n 


sent 





Put 


NEW 


number of the year of the independ 


ence of the nation 

Of the name f the justices during 
the time of the e reports f y UPC OM 
ted from the allotment of the justice 


made 
Swayne re med Jar 
Ju 
appointed to fill his pl 
ford 4 


allot “i { 


Onl 


ties Steppe \] 


been but his 


piace upon the bench remains vacant 


Phe reports contain the letter from 
the ind Jndee Strone, which ac 
companied the ( NWUTIONS pa ed De 
cember 20, 1SSO, 1 retirement 
fror the be) nal ( iso contain 
the resoluti lJ wary 31, 188] 
upon the ret nt of Judee Swayne 

An amendment to inde number 8 of 
thy (vene} Ru nil ! Linen 1} elit 
to Rule number 52 | } A dmiralts 
Rules were ule May 2, 1881, and a 

lditiona Adn lin number 5 

iS pl ulieated Mareh 30, 188] 

We will ention ie i the most 
Important dee ns itained) in th 
volume 


In Di naiel V 
p. 11, it was 
New 


cied in 


received, 


have given him an naetion for damages 
and the statute of New len Vv provide 
th) tsnech an netion } ' 1) nol ly 
hii personal represent ve in mM 
istrato) ppomted WW vr thie of 


New Elisa 


state for the imyuries, t1 


ray | 
l 


rine i? Pero 


a“eLion bem 


of a transitory nature, incl if SUC tae 
tion is recovered, by reason of the eiti 
zenship of t,| parties, in Cirrenit Court 
of the United States, the simit may be 


richt of 


maintained in that eourt. The 


siven by the N 


the 


action w Jel Cy 


g not limited to personal repre 


sentative appointed in that state, and|report of the case IK. 


AR 


JERSEY 


lthe distribntic n of the monevs 


the 21st of May, 1881. Judge 


irenit has 


LAW JOURNAL. 


recover- 
ay rnc Dy thie admin 


trator 


e provis 


fhsurdan (0 Slay / Zo. re 
| rs | ) | pe ( i J t nil 
PY5 ho { ( ytd i a@ me 
ch) ( i ! Cait r 1 
lemption ha isura interest 
1 the ted only by the 
bin nN ( ! 
ft Cong dl HH pure SPVEneg Co 
v. An ft] 19), tf New Jersey 
Law Journ LOL, was held thata 
p rhy Lo ( mth | thre ii king of 
l ted b W, 18 
l | pial ‘vib 4 ( ! V le if remains 
exec . reese iif nl ree ver money 
ly bhice } blim tLhnereo bo an ther par 
vho liad performed no part thereon. 
In @ ted Statesv. Hf h,»p. T1,itis 
1 thia the well set {rule of the 
Wit. t I Live On} rested to 
' n f proposi 
eae resented wl refusal to 
} ‘ ] } i « " } if nV 
posibior nnd 
rete i 13 er v. J 3 U.S 
16 \\ bast LOL id. 
149 
Natio / Ranrl If! / fey 1) 99, 
deeides that reat ml bank may en- 
force against the mortoncee and parties 
i ! th notice a mort 
‘ ! | collateral 
‘ rit ( I } hae indebted 
hess { Nite | Bank v. Matthews. 


Ville 


ren ry) 
Avilboury \ / 


LOS, was 


Ll edkave ittachment 


Wilby tinh = 4 mtempt by the 


presentiutive for 


not an 
verine e rian que hon 


the 
Jav Cooke & Co. J 


put to him by 


COM mabye ar 


e affairs of 
- 
ric: 


following are 


the 


'e- 


{ | 
SOE QO}! wale head n tes 


In 








fusing t inswel certain ques- 


tions put to him as a witness by 


the H of Representatives of the 


Coneress { thre | itedl States. con 


cern big msiness of a real estate 
11 } hie Vii member, 

? T r 1 } ( | ! lL papel 

} 
n } \ by an ordet 
POT bi ( one ror fort 

( rl ) | | he | 1 

’ 1 

trict « ( ! He broueht suit 
} 


pore t-at nis eented the or 
] rril " it ft rr)? { 
‘ th I f I ( ) { ( ti 
i 
te i tl) e broueht | 
fore Hou where he was adjudged 
t ( mt t intl if 


De} i) disorderly 


1 te) viliire to uttend its 
. , 
, eick , F 
1¢ i ¢ {determine the qu 
! rit i rs il | ( ere ( 
| Pripoe hient Oo] ol 
¢ tive nment wna Phiety 
‘ } an ( IS 
} ‘ rye rmenee of the 
i] } eontnmaeron 
t tl i 11 COl 
lL! rotate rN @) 
| her House f 
Neither He 
( ( titnted a part ! 
neral jurisdiction, nor 
to which the exereis« 
of 1( pe er ean be traced Its 
neht lone In SOME 
( the constitnt n. O ( 
ind ( to enrry into effect 
ich } rs aS are there granted 
| Mit ! wt iffi rnin’ t} if 
ey ! en ( rn) iny ¢ se Othel 
they { peci fic l. cdeeice 
that if mn ho case when tl 
H{ r t } tj] exere ( nN 
| ii itter to nici its 
suthority doe not extend, such as an 
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inquiry into the private affairs of the 
citizen. 

The rt solution of tl e Hon e@, 11 der 
which K. was summoned and examined 
asa witness,directed its committee to ex 
nimnine into the history mn charaeter of 
what was ealled the “ real estate pool 
of the District of Columbian: and the 
pre imble recited, is thre eround of the 
live timation, thrat Jay ( ooke & Co , WHO 
were debtors of the United States, and 
vhose affairs were then m_ litigation 
before a bankruptey eourt, bad an i 
terest in the pool or were eveditor 
lf The subjcet mebte! t tue n 
vation was tadiectal and got leeislative 
It was then pending belore the prope 
ourt, and there existed no power in 
Convress, or in either House thereof, 
on the allegation that an insolvent debt 

f the United States w interested 


t private business part nei hig, t 


vestigate the affairs of tl tparthership 
ind consequently no authority to eos 
nel 2 witness to testify on tre TT ject 
It follows that the orcde } the 
House, declaring K. enilty of Con 
tempt of its authority, und ordering 
imprisonment by the sergennt-at-as 
is void, and affords the latte: 
tection in an netion by K. against him 


WY false imprisonment 


Dunn, 6 Wheat. 204, commentet on 


J 
Loyal is yi Vv. 


nicl ome ol hha CASO I hi 


opinion overruled and rejected 


Bari yYeyv Latham. )) 205, is the 
case UpoOHN the removal of ean LO 
which we have often referred. Sec note 


p. 196, July, 188] 
In Wilmot v. Mudge, p. 247, it is 


held that an action ot 


Cheetot ehiim 


not barred by composition between 
idebtor and his creditors under section 
17 of the act of June 22, 1874, c«&. 300 
(18 stat. pt. LIT p.183), if it would not be 


barred by his di char ( undet Line ybbikk 


4 


rupt law and this notwithstanding the 
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tHE Nicw 


very general terms of the act of 1874, 


which provides that a composition ac 
; olution in 
the section shall be 
ereditor: whose HiLhes and address¢ 

1 . | } 
due to whom are shown 


debtor 


at which the re 


and the amount: 
in the statement of the 
dueed at the 
lution wus pas ed 
Bondurant. 


The i" nit 1?) 


pro- 


meetne 


Tutria, v 


- aaa , ; 
Watson, p. 278. must have been pro 


V kin r, to say the least of il, to thie ‘ip 


pellant and mortifying to his attorney. 


The appeal was dismissed for want of 
jurisdiction, because the writ of error 
is ued and tested in the name of 


the Chief Justice of the Supreme Court 


ol L, TIS Teedne instead of be le issued in 


hennme of the President of the United 
St d tested in the name of the 
Cinel Justiec It was held that the 
vrit was ineapable of amendment, be 


4 


enuse it was not even eolorably a writ 


of error from. the Supreme Court and 


liction at all. 


ve no juris 

Ty Louisiana Nv United States, p 
289, 1 held that, in addition to the 
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